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WE publish in this number the recent opinion of the Cir- 
cuit Court of the United States for the District of Nebraska, 
ruling two new points under the act of congress of July 27, 
1866, which relates to the removal of “causes from the state to 
the federal courts—one concerning the amount necessary to 
entitle the party to a removal, the other as to the right of one 
alleged partner, who makes a separate defence, to have the 
cause transferred as to him. 





THE opinion which we elsewhere publish, in {the case of | 
Tappan v. The Merchants’ National Bank of Chicago, will | 
interest our readers, not only on account of the importance of 
the question itself, namely, the assessment for taxation of per- | 
sonal property, and in particular national bank shares, but also 
from the fact that it is the first opinion of the recently ap- 
pointed Chief Justice of the United States. ft presents a 
clear discussion of the subject, written in faultless English, 





A RECENT number of the Albany Law Journal contains a 


learned editor takes occasion to illustrate the uses of legal 
journalism by “‘ blazing a path,’’ as the admirers of Mr. Bishop 
say, in advance of the courts, on the woman-praying-temper- 
ance crusade, which has lately had an absurd and spasmodic 
run in various parts of the country, and is now apparently 
subsiding. No doubt many a lawyer and many a layman has 
asked himself whether such demonstrations are tolerated by 
the law, and if not, of what species of offence do they con- 
sist ? . This question the Albany Law Journal lucidly answers : 
it is a muisance in restraint of trade. This conclusion is en- 
forced and illustrated by the following cases: Guille v. Swan, 
19 Johns. 381 ; Gilbert v. Mickle, 4 Sandf. Ch. 357; Rexv. 
Carlile, 6 Car. & P. 637; and Fairbanks v. Kerr, 70 Penn. 
State, 86; s. c., ro Am. Rep. 664. | 





Ir seems that notwithstanding the high salaries which judges 
and law officers of the government receive in England, they 
are begimning to experience difficulty in filling those offices 
with men who would be considered the first choice for such 
positions. The post of solicitor-general has recently, it 
seems, been refused by Mr. Huddleston, Q. C., on the ground 
that he prefers his private practice and the position in parlia- 
ment of an independent supporter of the government. Sir 
James Karslake is also reported to have refused the attorney- 
generalship on the plea of ill-health. Commenting on these 
declinations the Irish Law Times says: ‘‘ We apprehend that 
this double refusal may be attributed to the fact that the lead- 
ers of the bar consider their practice as independent lawyers | 
more advantageous to themselves than the official leadership | 
and almost inevitable transition to the bench which attends | 
the appointment as law officer. If this be so, some other | 
means must be devised of securing to the government the ser- 
vices of the leading members of the bar, belonging to which- | 
ever political party may be in power.”’ 

If this suggestion is true when applied to the condition of | 
things in England, it would be trebly true in America, where 
the salaries of our judges. are disgracefully low. ‘The judges of 





the highest courts in this country can not adequately feed their 
families and furnish their libraries with the miserable pittance 
which is eked out to them under the name of salary. 


WE publish in another place the interesting case of Chap- 
man v. Rose, recently determined in the New York Court of 
Appeals, expounding the right of a dona fide holder of a ne- 
gotiable instrument as against the maker, who signed it with- 
out reading it, trusting to the fraudulent representations of 
another and supposing that he was signing a different paper. We 
learn that the case has excited a good deal of interest among the 
profession in New York, and do not doubt that its publication 
will be acceptable to our readers. Mr. Vanamee, of Middle- 
town, N. Y., principal counsel for the plaintiff, through whose 
courtesy we have received the opinion, informs us that it is in 
conflict with the adjudications of all the Western courts of last 
resort except Iowa. However this may be, it seems to com- 
mend itself to reason and justice, its conclusion being based 
upon the principle that where one of two persons must suffer, 
it must rather be he through whose negligence the exigency has 
been occasioned. Besides it finds strong support in that pub- 
lic policy which is interested in upholding the negotiability of 
commercial paper. Negotiable bills and notes issued by pri- 
vate persons and corpurations constitute a very large por- 
tion of the circulating medium by which the wheels of 
commerce are kept in motion. They are evidences of an 
enlarged credit, without which commerce, in the proportions 
to which it has attained in modern times, could not subsist. 
It must hence be apparent that any course of judicial deci- 
sion which impairs the negotiability of such instruments, fet- 
ters and blocks the wheels of commerce. It is a ‘‘ contrac- 
tionist’’ policy of a dangerous character; for while it has a 
tendency to eliminate this class of paper from the exchanges 
of the world, it does not tend in the direction of those 
substantial benefits which flow from a specie basis of money. 
It simply has a tendency to impair and break down one of 
the leading evidences of commercial credit. 





Fraud as a Ground for Annulling Marriage. 


The case of Carris v. Carris, 1 Am. Law Times Reports, 
N. S. 41 (and which extends into the next number) contains 
a long and able discussion of this question. The discussion 
is divided into two branches. The first, whether the chan- 
cery court of New Jersey has succeeded to the powers of the 
ecclesiastical courts of England over this subject, and whether 
it hence has, without any express statutory grant of jurisdic- 
tion, power to annul a marriage on the ground of fraud. 
And this question is resolved in the affirmative, VANSYKEL, J., 
dissenting. ‘The second question discussed is whether the 
fraud developed by the evidence in the particular case was of 
sufficient magnitude to avoid the marriage. The facts in proof 
were, that at the time the parties were married the complain- 
ant, the husband, believed from the acts of the wife and oth- 
erwise tnat she was chaste and virtuous ; but nevertheless, so 
artfully had she and her friends concealed her condition, that 
two months after the marriage she was delivered of a full- 
grown child, begotten by some other man, The complain- 
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ant found himself in a condition as perplexing as that of an- 
other man whose wife was delivered of a child a week after 
their marriage. This latter went to a cabinet maker and or- 
dered a cradle, and told the mechanic that he might as well 
make him fifteen or twenty while he was about it, for his wife 
had a young one every week. In fact— 
“A seven months’ babe had been a truer gift ; 
Those “we sweet moons confused his fatherhood.” 

Upon these facts the court held that the want of chastity and 
the concealment avoided the consent, and constituted such a 
fraud as would warrant a court of equity in declaring the mar- 
riage void: ad initio. 

Connected with this subject are some cases that bring to- 
gether the sad and the comical in curious juxtaposition. In 
the case of The King v. The Inhabitants of Birmingham, 8 
Barn. & Cres. 29, the marriage of a female pauper was brought 
about by fraud of the parish officers for the purpose of chang- 
ing her domicile to the parish in which the husband was set- 
tled. It was nevertheless held that the marriage was valid, 
and that it operated to five the wife a settlement in the hus- 
band’s parish. Precisely the same device was resorted to in 
acasein Vermont. ‘The wife was a pauper, and so, it would 
seem, was the husband. They were settled upon different 
towns. Some of the inhabitants of the town which had the 
support of the wife, hired the husband for sixty dollars to en- 
ter into marriage with her in order to get her off their hands. 
The fraud was consummated, the marriage duly solemnized, 
and the wife’s domicile thereby changed to the husband’s town. 
About three weeks afterwards the wife was deserted, and, as 
it would seem, turned out tostarve. Upon her petition the mar- 
riage was declared a nullity. Barnes v. Wyethe, 28 Vt. ° 

In a case in Tennessee, a husband, before his death, de- 
vised his plantation and six slaves to his wife ‘‘ during her 
natural life or widowhood,’’ with remainder to his children. 
After the death of the husband the widow became involved 
in debt ; judgments were recovered against her and executions 
levied upon this plantation and these slaves. How to save to 
herself the use of this property wasto her, no doubt, an all-im- 
portant question ; and, probably acting on the advice of some 
shrewd lawyer, she resorted to the experiment of entering 
into a marriage in legal form and solemnity with a drunken 
and dégraded fellow, with whom, it seems, she never cohab- 
ited and never expected to cohabit. ‘This done, of course 
the property immediately vested in the children and the 
creditor was defeated. ‘The latter brought a bill in equity 
for the purpose of annulling the marriage on the ground that 
it was entered into solely in order to defraud him out of the 
satisfaction of his judgment. But the supreme court held 
that such a bill could not be maintained. ‘The opinion was 
written by Judge McKinney, and is a fine illustration of the 
terse, clear and conclusive reasoning for which that jurist was 
distinguished. After showing quite conclusively that a court 
will not exercise its jurisdiction to annul a marriage on the 
ground of fraud at the suit of third parties, where the 
parties to the marriage contract do not complain, he puts the 
question involved in the particular case beyond doubt in the 
following sentences: ‘‘ The interest of the defendant, Mary, 





was an estate upon condition, and her subsequent marriage | 


with the other defendant was an absolute forfeiture of that es- 
tate as to herself, her creditors, and all " other persons. This 
férfeiture she might incur at pleasure—it depended solely upon 


her own volition and act—and no power known to our law 
could have restrained her from doing so. It would be grossly 
paradoxical, then, to hold that a forfeiture lawfully incurred 
could be relieved against, or that a court of equity, though 
powerless to prevent the forfeiture by restraining the mar- 





riage, had nevertheless the jurisdiction to relieve against the 
consequences of such forfeiture.’’ McKinney v. Clarke, 2 


| Swan, 321. The case of Castellar v. Simmons, determined 


about the same time in Tennessee, which has never been re- 
ported, but a copy of which the present writer has in his pos- 
session, presents the question in a still sadder aspect. The 
plaintiff recovered against the defendant a judgment of 
$1500 for a breach of promise of marriage. On the day af- 
ter the summons was issued in the suit for the breach of prom- 
ise, the defendant, Simmons, transferred his property to a 
third person to avoid the payment of the judgment which 
might be obtained. After recovering her judgment the plain- 
tiff filed a bill in chancery to set aside this conveyance. 
Pending the chancery suit, the defendant, Simmons, proposed 
to marry the plaintiff, for the secret purpose of defeating her 
bill. The plaintiff was simple enough to consent, the cere- 
mony was performed, and within ten minutes thereafter Sim- 
mons eloped with a strumpet and betook himself to parts un- 
known. When the wife discovered how wretchedly she had 
been deceived, she filed a bill in equity to annul the marriage, 
and the case coming before the supreme court, the same 
learned judge said : 


** Has the Court of Chancery power to annul the marriage ? 
In a case at Nashville [McKinney v. Clarke, supra] a creditor 


defrauding him of his debt. Relief in his case was refused. 
But here we are called upon by one of the parties to the mar- 
riage to grant relief against a fraud which the other party has, 
through the marriage, perpetrated upon her. In the opinion 
of a majority of the court we are compelled to announce that 
the marriage can not be set aside on this ground. Misrepre- 
sentations as to station, property and the like, afford no 
ground of relief against a marriage. ‘The fraud in this case 
consists in the secret intention of the party to desert the wife. 
The object was to secure a pecuniary benefit. If this were a 
ground of relief, the courts of chancery would be crowded 
| with applications of this kind. 

‘* We are of opinion that the complainant is entitled to re- 
lief by divorce and alimony. But in the view we take, the 
sale, which would be void against a creditor (and such the 
plaintiff was until her marriage with the defendant, Sim- 
mons), would be valid as against the party himself, and as 
against the wife by the subsequent marriage, who can only 





claim under him. In this attitude the plaintiff now finds her- 
| self. The only relief, then, against the property will be to 
| reach the purchase money so far as it remains unpaid. Though 
| the answer states that the purchase money is paid, there is 

much in the case to:attack it indirectly, and so thuch suspicion 
| against it that we will require the purchaser to show the pay- 
| ment by clear proof. Cause remanded for proof on this point. 
| Costs accrued and to accrue to be paid by defendant.’’ 
| Torren, J., dissented. 

So much for this interesting question. Without doubt the 

books contain many other cases equally curious and equally 
irreeencilable. 





filed his bill to annul a marriage celebrated for the purpose of 
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The Arkansas Imbroglio—Some of its Legal As- 
pects. 

We have hitherto refrained from making any allusion to 
the contest which unhappily threatens with bloodshed and 
civil strife the unfortunate people of Arkansas. With the po- 
litical ‘aspects of such a question, we of course, in these col- 
umns, can have nothing to say. Our attention has, however, 
recently been called to the /ega/ aspects of the contest by a | 
brief furnished us through the courtesy of A. M. Rose, Esq., 
of counsel for Baxter, and also by a brief submitted to the | 
attorney-general on behalf of Brooks, which will be found in 
the New York Herald of May 8. ‘These briefs enable us to 
seize upon and present to our readers the salient points of the 
contest ; and these appear to be substantially as follows : 

The constitution of Arkansas, after providing that the re- | 
turns of every election for governor, lieutenant governor, sec- 
retary of state, treasurer, auditor, attorney-general and su- 
perintendent of public instruction shall be opened and counted 
by the president of the senate in the presence of the mem- 
bers of that body during the first week of the session, recites 
that ‘‘ contested elections shall likewise be determined by both 
houses of the general assembly, in such manner as ts or may here- 
after be prescribed by law.’’ (Const. of Ark., art. VI, § 19.) | 
sy a statute in force at the time this constitution was adopted | 
and still in force, it is: also provided that ‘‘ a// contested elec- | 


tions of governor shall be decided by the joint vote of both houses 


of the general assembly, and in such joint meeting the president 
of the senate shall preside.’’ The statute then describes mi- 
nutely the manner in which sucha contest is to be conducted. 
These provisions would seem to be entirely decisive of the ju- | 
risdictional question involved in the contest ; for the vesting | 
of cocordinate jurisdiction in any other tribunal over the 
same question would not only be absurd, but would have a 
direct tendency to produce anarchy and bloodshed. There | 
can, therefore, be no intendment in favor of any other tri- | 
bunal possessing such jurisdiction. If it exist, it can only be | 
in pursuance of constitutional or statutory provisions equally 
strong and conclusive in their terms as those above recited. 
But to offset this express grant of jurisdiction there appears | 
to be nothing in the constitution or laws of Arkansas, except 
a general grant of jurisdiction to the courts to hear and de- 
termine proceedings for the usurpation of office. This gen- 
eral grant of jurisdiction is found in the following provisions 
of the Arkansas code of 1874; and we understand that it is 
upon these alone that jurisdiction in the courts to determine 
proceedings for the usurpation of the executive offices of 
the state government is claimed : 


‘In lieu of the writs of scire facias and guo warranto, or 
of an information in the nature of a gvo warranto, actions by 
proceedings at law may be brought to vacate or repeal char- 
ters, and prevent the usurpation of an office or franchise.”’ 
§ 522. 

‘* Whenever a person usurps an office or franchise to which 


he is not entitled by law, an action by proceedings at law may | 


be instituted against him esther by the state or the party entitled 
in office or franchise to prevent the usurper from exercising the 
office or franchise.’’ § 525. 

‘* For usurpation of ofher than county offices or franchises, 
the action by the state shall be instituted and prosecuted by 
the attorney-general.’’ § 527. 





_been elected by nearly 4000 majority. 


|in all matters of guo warranto. 
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** Where a person is adjudged to have usurped an office or 
franchise, he shall be deprived thereof by the judgment of 


the court, and the person adjudged entitled thereto reinstated 


therein ; but no one shall be adjudged entitled thereto unless 
the action is instituted by him. And the court shall have 
power to enforce its judgment by causing the books and _ pa- 
pers, and all other things pertaining to the office or franchise, 
to be surrendered by the usurper, and by preventing him from 


| further exercising or using the same, and may enforce its or- 


ders by fine and imprisonment until obeyed.’’ § 529. 


On the principle that a statute which operates specifically 
and directly upon a given subject-matter excludes the opera- 


_ tion from the particular subject-matter of an inconsistent stat- 
ute couched in general terms (Sedgwick Stat. & Con. Law, 


123), there seems little room to doubt that the constitution of 
Arkansas vests exclusive jurisdiction in the general assembly 


‘of hearing and determining ‘‘all’’ cases of contested elec- 


tions to the executive officers of the state government, and 
that the jurisdiction granted to the courts by the general stat- 
utes last quoted refers to other and inferior offices. Again, 
the constitution having vested jurisdiction of ‘‘all’’ such 
cases in the general assembly, there would seem to be very 
clear ground to question the constitutionality of a statute vest- 
ing it in another tribunal. And a statute will not be inter- 
preted so as to bring it in conflict with the constitution when 
such an interpretation can be avoided. 


The votes for governor were counted by the senate as pre- 
scribed by law, and it was officially declared that Baxter had 
Now it had been held 
that the Supreme Court of Arkansas has original jurisdiction 
Price v. Page, 25. Ark. 
527. On* the one hand it is claimed that Mr. Brooks 


|suffered the legislature to adjourn without instituting 


any contest before that body, as prescribed by ‘the con- 


|stitution and statute aboye cited, but instead thereof 


instituted a proceeding against Baxter by guo warranto in the 
supreme court ; and, on the other hand, it is asserted (and 
this is probably the fact) that Brooks presented his petition 
to the legislature asking to be allowed to contest Baxter’s 
right to the office, and that body refused to consider it. It was 
rejected without being read. The supreme court, in the guo 
warranto suit, held that neither the supreme court nor any other 


| court had jurisdiction over the question, but that such jurisdic- 


| tion was exclusively vested in the legislature. The language of 
| the court was as follows: ‘‘ Under this constitution the deter- 
mination of the question whether a person exercising the office 
| of governor has been duly elected or not és vested exclusively 
| in the general assembly of the state, and neither this nor any other 
court has jurisdiction to try a suit in relation to such contest, be 
the mode or form what it may be, whether at the suit of the at- 
| torney-general, or on the relation of a claimant through him, or 
| by an individual alone claiming a right to the office. Such 
| issue should be made before the general assembly. It is 
| their duty to decide, and no other tribunal can determine 
| that question. We are of the opinion that this court has no 
es to hear and determine a writ of gue warranto for 


the purpose of rendering judgment of ouster against the chief 
executive of this state, and the right to file an information 
and issue a writ for that purpose is denied.’’ In this opinion 
three of the five judges, namely, Judges Grecc, SrEPHENSON 
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and SEARLE concurred. Chief Justice McCLuRE dissented, city, and being obliged to press the call of his docket. The 
and Judge BENNETT neither signed the opinion nor dis- | judgment was made final on overruling the demurrer, although 
sented. | the cizi/ code of Arkansas, section 154, provides that ‘upona 

This opinion was unanimously affirmed by the same court | demurrer being overruled, the party demurring may answer or 
in the case of Wheeler v. Whytock, MS., 1873. The case reply.’ The court also gave judgment against Governor Bax- 
was as follows: After the election in 1872, Mr. Wheeler, | ter for over $2,000 for emoluments of the office received by 
the candidate on the Grant-Baxter ticket, was declared to be | him, without any writ of enquiry or evidence that he had 
elected auditor over Mr. Berry, the candidate on the Greeley- | received any emoluments ; all of which were acts only con- 
Brooks ticket. Mr. Berry brought hissuit in the Pulaski Cir- | sistent with the idea that the court, as was a well-known fact, 
cuit Court against Mr. Wheeler, under the provisions of the | had no jurisdiction of the cause, and that the judge oe ere 
code above cited. This suit was also pending some time. Mr. | ing with that caprice which is not restrained by official or af 
Wheeler at last applied to the supreme court for a prohibition | dicial bar ——. Perhaps no judgment was pa adhonse speedily 
against the circuit court to prevent it from exercising jurisdic- | executed. The mandate reeset crane Official mandate or 
tion in the cause. The writ was ordered, the court holding | Writ there was none. The parties could not wait for any doc- 
unanimously that the case was governed by the decision in | ument of the kind to be made out. By their haste they took 
the case of Zhe State on the relation of Brooks v. Baxter; that | Governor Baxter by surprise. He was surrounded by no 
the jurisdiction of these contests was vested exclusively in the guards. Armed men entered his room and ejected him. It 
general assembly, and that no state-court could interfere in the | is contended that no writ was necessary—that the judgment 
matter. It seems that Governor Baxter has been unable to | itself amounted to an ouster. We shall not go into techni- 


-get a copy of this opinion, although it is by law a public doc- | calities. Technical rules do not apply to sucha proceeding. 
ument. Bayonets and muskets could not give any moral strength to 


Thus stood the case until the recent coup d efat, and every- the so-called judgment. If the judgment had been of any 
| force they would have been needless. The whole affair only 


body supposed the question definitely settled by the legis- | tonite of : . ‘ ape 
lature antl supreme court. But in the meantime the two gov- | 2¢™¢ Of one explanation. it was a conspiracy, and’ has a 


ernors changed their political affinities. Baxter, who had | Y°TY bad aspect.’" 

been elected, or declared elected, on the ‘Minstrel’? or| It must be remembered that this proceeding, whereby 
Grant ticket, began to affiliate with the Democrats, and in | Brooks was declared to be governor, was before a single cércuit 
the meantime Brooks, who claimed to have been elected on |/#dge, in a case over which the supreme court of the state had 
the ‘‘Brindletail’’ or Greeley ticket, came to a secret under- twice declared that no court had jurisdiction. ‘hat a circuit 
standing with the republican leaders. ‘his altered the case | judge should thus usurp a jurisdiction which the supreme court 
with the Supreme Court of Arkansas. It was now your bull | sitting above him had determined he did not possess, was a 
that has gored my ox, as we shall presently see. ‘The judicial | Matter of great surprise; but it is a matter of greater surprise 
trick which resulted in surprising Governor Baxter and eject- | that the same supreme court, which had twice decided that no 
ing him from the state-house and installing Brooks in his | such jurisdiction existed in the courts, should affirm the cir- 
stead, is familiar to every person who has read the newspa- cuit judge in the exercise of it. This they have done in the 
pers. If we except the celebrated midnight order of Judge | case of Brooks v. Page, state treasurer, the text of which, as 
DureLL, which, as appears from the testimony taken before | telegraphed to the daily press, is as follows : 

the congressional sub-committee at New Orleans, was issued Application for mandamus: Opinion by Chief Justice McC.ure. 
upon his own motion, it has no parallel in the judicial annals The 12th section of chapter 164 of Gould’s Digest reads as follows: 


of our country. How it was done, we shall allow Mr. Rose’s “* For the purpose of carrying into effect the object and directions of the 
nol to bell ; , ; ‘ section last preceding, the further sum of fifty thousand dollars shall be and 





the same is hereby appropriated and placed at the disposal of the gover- 
‘The country was in a state of most profound peace. | nor, to be drawn from the treasury under warrants from the auditor, to be 
There was no political strife or contest to awaken interest or | issued on requisitions of the governor for the purposes s;ecified in the pre- 
incite a conflict, when, on the 15th of the present month, the ia Ur ssc me a ips “cag we f rr 
e fourth section, to whic e above reference is made, is as 
fact became known that Mr. Brooks had gone to the state- : 
ho j ¥ r ; ~ ; . . 
cepa time when a heavy rain was falling and the streets “Sec. 11. The governor is hereby authorized and it is made his duty 
were , eserted, accompanied by twenty-five armed men, and | jo superintend generally everything required to be done by this act, and 
had ejected Governor Baxter from the capitol. A little later | see that every branch of the service is properly conducted, and to see that 
it became known that Brooks had taken his oath of office be- | the laws of the state are fully and efficiently enforced throughout the ut- 
fore Chief Justice McC.ure, and claimed to be acting under | ™°st limits thereof; and if the laws can not be enforced by ordinary 
a judgment rendered in his favor in the above-named suit >see oo by the -means hereinbefore prescribed, it is hereby made the 
pending in the Pulaski Circuit Court. And here we may men- a SR PR aaa tee Cn 0 nae ri -— 
4 1 di p sti out such number of the militia of this state as the service may require, and 
tion severa extzaon inary facts connected with this judgment, | with military force take possession of the county and expel therefrom or 
which we believe to be true, and which have not been denied, | seize and bring to trial all disorderly and disaffected persons without delay, 
so far as we know. ‘The judgment was rendered in the ab- | and keep possession of all such by force until order is restored and the 
sence of Governor Baxter and his attorneys, when nearly the sovereignty and laws of Arkansas acknowledged and obeyed.” 
entire bar was in attendance on the federal court, and when From the pleadings it appears that the relator, Joseph Brooks, styling 
> . . ‘ 7 i * ss pee 
it was the understanding of the bar that during that week no himself governor of Arkansas, made a requisition for $1000 on the ap 


° ‘ gts “ propriation made by the 12th section of the act referred to, and that 
business in the circuit court would be taken up without con- the auditor, in obedience to said requisition, drew his warrant on the 


sent ; Judge Dition, of the federal court, being present in the | treasurer for the amount specified therein, and that said treasurer refused 


follows : 
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to pay said warrant or issue treasurer’s certificates therefor. In response to | 
the prayer of the petition the treasurer admits his refus2l to pay said war- , 


tant, and submits that he is not bound to do so because Elisha Baxter was 
declared duly elected governor ; and that he took the oath of office, etc., and 
that in fact said Baxter is governor of the state of Arkansas, and not the 
relator, Joseph Brooks, ~ 

To the response the relator files a replication, alleging that by the judg- 
ment of the circuit court of Pulaski county he was adjudged the office of 
governor; that he took the oath of office, etc., and entered upon the dis- 
charge of the duties thereof, etc. 

To the replication a demurrer is filed, the grounds being that said | 
judgment is not sufficient in law to maintain an action. The only ques- 


tion that we deem it necessary to notice is: did the circuit court have juris- 


diction to render the judgment in the case of Brooks v. Baxter? We feel 


some delicacy about expressing an opinion upon the question propounded, | 
but under the pleadings it has to be passed upon incidentally, if not abso- | 


lutely, in determining whether the relator is entitled to the relief asked for. 
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legislature does determine the contest in the mode pointed out 
by law, that decision will be conclusive, and should be acqui- 
esced in by the people and respected by the federal govern- 
ag It now seems that the president has determined to 
| let the legislature which is assembling setile the whole ques- 
tion, and to abide by and enforce that settlement. 

It is to be understood, however, that these are the views of 
the undersigned alone, and for them he alone is-responsible. 

SD, T. 


'Taxation of National Bank Shares—Chief Justice 
Waite’s First Opinion. 


| JOHN W. TAPPAN, COLLECTOR OF TAXES, ETC., AP- 
PELLANT, v. THE MERCHANTS’ NATIONAL BANK OF 
| CHICAGO. 

His right to the office, if established at all, is established by the judgment | 
of the circuit court of Pulaski county. We are of the opinion that the 
circuit court has jurisdiction of the subject matter and its judgment appears | 


Supreme Court of the United States, April, 1874. 


1. Taxation of Personal Property.—Personal property, in the absence of any law 


to be regular and valid. | to the contrary, follows the person of the owner, and has its situs at his domicile, But 


Having arrived at thes¢ conclusions, the demurrer is overruled, and the 
writ of mandamus will be awarded as prayed for. 

Signed by JoHN McC.ureE, Chief Justice; JoHN E. BENNETT, E. J. | 
SEARLE, M. L. STEPHENSON, Asssociate Justices. 

That a court of this character could thus overrule its own | 
decision, twice pronounced and in substantially the same case, 
and without attempting to assign any reason for so doing, is 
astonishing. Itenforces upon the mind the suggestion how | 
deep and well matured was the plot which has so suddenly | 
ended in a political denouement of which the history of otir 
country affords but one parallel. 


But whatever feelings must be entertained towards such a 
judiciary by every honest breast, concerning the arrest and 
spiriting away of two of the judges by Governor Baxter’s | 
militia there can be but one opinion. Whatever precon- 
ceived opinions they may have been known to entertain, and 
whatever predetermined judgment it may have been known | 
that they were prepared to render, they had a right to assemble 
at the capital and sit in judgment, without molestation, upon 
any question that should come before them. ‘Their arrest was 
an outrage which Governor Baxter has not had the courage to | 
avow ; which was unworthy of the dignity of American citi- 
zens, and which sinks those engaged in it to a position akin | 
to Mexican or Haytian revolutionists. Doubtless those en- 
gaged in it honestly felt that they-had strong public reasons | 
for such an extraordinary measure, and the previous indecent 
canduct of three of these judges in telegraphing to the presi- 
dent that they recognized Brooks as governor, thus prejudg- | 
ing the whole case without a hearing, and the subsequent de- 
cision of the court go far towards justifying them; but it | 


can not be doubted that the act will receive the general con- | 
demnation of the American people. | 
We have endeavored, in discussing this subject to divest it | 
of its personal and political aspects, and to look upon it sim- | 
ply as a legal question. ‘That Brooks was elected by a fair | 
majority we do not deny, but fully believe. ‘This has hith- | 
erto been generally claimed by the followers of Baxter. We | 
think it equally certain that if an election were held to-day, 
Baxter would be elected by an equal majority and by substan- | 
tially the same votes. But in our judgment, whether Brooks | 
or Baxter be the legal governor is a question which the legis- | 
lature has exclusive jurisdiction to determine. And when the 





for the purposes of taxation it may be separated from him, and he may be taxed at the 


| place where it is actually located. 


2. National Bank Shares Personal Property.—Shares of stock in national 
banks are personal property, made so in express terms by the act of congress under 


which such banks are organized. 13 Stat, at Large, ro2, ? 12. 


3- Taxation of National Bank Shares.—//e/d, therefore, that the state within 
which a national bank 1s situated has jurisdiction for the purposes of taxation of all the 
shareholders of the bank, both resident and non-resident, and of ali its shares, and may 
legislate accordingly. 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 
Mr. Chief Justice Waite delivered the opinion of the court. 


We are called upon in this case to determine whether the gen- 


| eral assembly of the state of Illinois could, in 1867, provide for 


the taxation of the owners of shares of the capital stock of a na- 


| tional bank in that state, at the place within the state where the 


bank was located, without regard to their places of residence. 
The statute of Illinois, under the authority of which the taxes com- 
plained of were assessed, was passed before the aet of congress, 
approved February 10, 1868 (15 Stat. at Large, 34), which gave a 
legislative construction to the words “‘ place where the bank is 
located, and not elsewhere,”’ as used in section 41 of the national 


| banking act (13 Stat. at warge, 112), and permitted the state to 
| determine and direct the manner and place of taxing resident 


shareholders, but provided that non-residents should be taxed only 
in the city or town where the bank is located. . 

The power of taxation by any state is limited to persons, prop- 
erty, or business within its jurisdiction. R. R. v. Pennsylvania, 
15 Wall. 319. Personal property, in the absence of any law to 
the contrary, follows the person of the owner and has its sé/ws at 
his domicile. . But, for the purpose of taxation, it may be sepa- 
rated from him, and he may be taxed on its account at the place 


| where it is actually located. These are familiar principles and 
| have been often acted upon in this court and in the courts of Il- 
| linois. If the state has actual jurisdiction of the person of the 


| owner, it operates directly upon him. If he is absent, and it has 
jurisdiction of his property, it operstes upon him through his 
property. 

Shares of stock in national banks are personal property. They 
are made so in express terms by the act of congress under which 
such banks are organized. 13 Stat. at Large, 102,212, They 
are a species of personal property which is, in one sense, intan- 
gible and incorporeal, but the law which creates them may sepa- 
rate them from the person of their owner for the purpose of tax- 
ation, and give them a szfws of their own. This has been done. 
By section 41 of the national banking act, it is in effect provided 
that all shares in such banks, held by any person or body corpo- 
rate, may be included in the valuation of the personal property of 
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uch person or corporation in the assessment of taxes imposeds | are left to the discretion of the general assembly. In fact, the 
under state authority, at the place where the bank is located, and | whole machinery of taxation must.be contrived and put in oper- 
not elsewhere. 13 Stat. at Large, 112. This is the law of prop- | ation by the legislative department of the government. 

erty. Every owner takes the property subject to this power of As part of this machinery, taxation districts must be created. 
taxation under state authority, and every non-resident, by be-| Aj] property within the district must be taxed by a uniform rate. 


coming an owner, voluntarily submits himself to the jurisdic- | 1¢ property is actually within a district it is but proper that the- 


tion of the state in which the bank is established, for all the pur- | legislature should provide that it should be listed, valued, and as- 


poses of taxation on account of his ownership. His money in- 
vested in the shares is withdrawn from taxation under the author- 
ity of the state in which he resides, and submitted to the taxing 
power of the state where, in contemplation of the law, his in- 


| sessed there. In fact, the last clause of section 5, article IX., 
| seems to make that a duty, for it provides that the general assem- 
| bly shall require that all property within the limits of municipal 
| corporations, belonging to individuals, shall be taxed for the pay- 


vestment is located. The state, therefore, within which a na- | ment of debts contracted under authority of law. 
tional bank is situated has jurisdiction, for the purposes of taxa- | : : I 

? rty for th f tax- 
ation, of all the shareholders of the bank, both resident and non- BER ge reat aero, J agape veg mem Sesh agicendmapoay 


Sd d of all its sh d levis] dingly | ation, without regard to the residence of the owner, has been often 
Maser seh aires ear pEpees peretens Op. 7 —ghaggeataa ads exercised in Illinois and sustained by the courts. City of Dun- 


The state of Illinois thus having had, in 1867, the right to tax | leith v. Reynolds, 53 Ill. 45. Since the adoption of the constitu- 
all the shareholders of national banks in that state on account of | tion of 1 870, which did not enlarge the powers of the general as- 
their shares, it remains to consider at what place or places within | sembly in this particular, very extended legislation has been had 
the state such taxes could be assessed. | with a view to such location. Thus, live stock and other personal 

It is conceded that it was within the power of the state to tax | property used upon a farm must be listed and assessed where the 
the shares of non-resident shareholders at the place where the | farm is situated; property in the hands of agents at the place 
bank was located, but it is claimed that under the constitution of where the business of the agent is transacted; water-craft where 
the state resident shareholders could only be taxed at the placesof | they are enrolled, or, if not enrolled, where they are kept; the 


their residence. We have not been referred to any express pro- 
vision of the constitution to that effect. There is nothing which 
in terms prohibits the general assembly from separating personal 
property within the state from the person of the owner and locat- 
ing it at appropriate places for the purposes of taxation, but it is 
insisted that sections 2 and 5 of article IX. of the constitution of 
1848, which was in force when the act of 1867 was passed, con- 
tain an implied prohibition. 

Section 2 directs that ‘‘the general assembly shall provide for 
levying a tax by valuation, so that every person or corporation 
shall pay atax in proportion to the value of his or her property ; 
such value to be ascertained by some person or persons to be 
elected or appointed in such manner as the general assembly shall 
direct, and not otherwise.” Section 5 directs that “‘ the corporate 
authorities of counties, townships, school districts, cities, towns 


and villages may be vested with power to assess and collect taxes | 


| property of bankers, brokers, merchants, manufacturers, and many 
_ other classes of persons specially enumerated, at the place where 
| their business is carriedon. This became necessary in order that 
the burdens of taxation might be equally distributed among those 
| who should bear them. 
| Wedonot understand the counsel for the appellee to dispute 
| this power where the property is tangible and capable of having 
so to speak, an actual sz/us of its own; but he claims that if it is 
| tangible it can not be separated from the person of its owner. It 
| must be borne in mind that all this property, intangible though it 
| may be, is within the state. That which belongs to non-residents 
| is there by operation of law. That which belongs to residents is 
| there by reason of their residence. All the owners have submit- 
ted themselves to the jurisdiction of the state, and they must obey 
| its will when kept within the limits of constitutional power. 


The question is then presented whether the general assembly,. 


for corporate purposes ; such taxes to be uniform in respect to | having complete jurisdiction over the person and theproperty, could 
persons and property within the jurisdiction of the body imposing | separate a bank share from the person of the owner for the pur- 
the same. And the general assembly shall require that all prop- | poses of taxation. It has never been doubted that it was a proper 
erty within the limits of municipal corporations belonging to indi- | exercise of legislative power and discretion to separate the inter- 
viduals shall be taxed for the payment of debts contracted under est of a partner in partnership property from his person for that 
authority of law." The corresponding provisions of the consti- | purpose, and to cause him to be taxed on its account at the place 
tution of 1870 are in substance the same. | where the business of the partnership was carried on. And this, 

The object of these sections is to secure uniformity of taxation. too, without reference to the character of the business or the prop- 
That, it is said in Bureau Co, v. C. B. & Q. R. R. Co., 44 Ill. 238, | erty. The partnership may have been formed for the purpose of 
is to be regarded as the cardinal principle, the dominant idea of | carrying on mercantile, banking, brokerage, or stock business. 
this article of the constitution. But uniformity in this connection | The property may be tangible or intangible, goods on the shelf or 


is only another name for equality, for the provision is for “‘ levy- | debts due for goods sold. The interest of the partner in all the 


ing a tax by valuation, so that every person and corporation shall | property is made taxable at the place where the business is. 


pay a tax in proportion to the value of his or her property.” The | located. : 

value of the property being ascertained, the same rate of taxation! A share of bank stock may be in itself intangible, but it repre- 

must be laid upon all. sents that which is tangible. It represents money or capital in- 
P operty is made the constitutional basis of taxation. This is vested in the capital stock of the bank. Thatcapital is employed 

not unreasonable. Governments are organized for the protection | in business by the bank, and the business is very likely carried on 

of persons and property, and the expenses of the protection may | ata place other than the residence of some of the shareholders. 


very properly be apportioned among the persons protected accord- | The shareholder is protected in his person by the government at 








‘ing to the value of their property protected. 


The constitution does not undertake to fix the value of the prop- | 


erty ; neither does it prescribe any rules by. which it is to be fixed 
That is left to the general assembly, for the provision in that re- 
spect is, ‘‘ such value to be ascertained by some person or persons 
to be elected or appointed in such manner as the general assem- 
bly shall direct, and not otherwise."’ The mode and manner in 
which the persons appointed to make the valuation shall proceed, 


| the place where he resides, but his property in this stock is pro- 
tected at the place where the bank transacts his business. If he 
were a partner of a private bank doing business at the same place, 
he might be taxed there on account of his interest in the partner- 
ship. It is not easy tosee why, upon the same principle, he may 
not be taxed there on account of his stock in an incorporated 
bank. His business is there as much in one. case as in the other 
He requires for it the protection of the government there, and it 
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seems reasonable that he should be compelled to contribute ther® 


to the expenses of maintaining that government. It certainly can 
not be an abuse of legislative discretion to require him to do so. 
If it is not, the general assembly can rightfully locate his shares 
there for the purpose of taxation. 

But it is said to be a violation of the constitutional rule of uni- 
formity to compel the owner of a bank share to submit to taxa- 
tion for this part of his property at a place other than his residence, 
because other residents aretaxed for their personal property where 
they reside. It is a sufficient answer to this proposition to say that 
all persons owning the same kind of property are taxed as he is 
taxed. Absolute equality in taxation can never be attained. That 
system is the best which comes the nearest to it. The same rules 
can not be applied to the listing and valuation of all kinds of 
property. Railroads, banks, partnerships, manufacturing associ- 
ations, telegraph companies, and each one of the numerous agen- 


cies of business which the inventions of the age are constantly | 


bringing into existence, require different machinery for their pur- 
poses of taxation. The object should be to place the burden so 


that it will bear as nearly as possible equally upon all. For this | 


purpose different systems, adjusted with reference to the valuation 
of different kinds of property, are adopted. The courts permit 
this. Thus, in a case in Illinois, involving the system adopted for 
the taxation of bank shares, it was said by the supreme court 
(McVeagh v. Chicago, 49 Ill. 329) ‘‘in view of this legislation it 
must be apparent that a system of taxation for bank shares was 
designed peculiar to itself and independent of the general reve- 
nue laws of the state,”’ and the authority of the law was sustained 
and enforced. 

Again, it is said the law in question destroys the uniformity of 
taxation, because it provides for the collection of the taxes as- 
sessed on account of this kind of property in an unusual way. 
The constitution does not require uniformity in the manner of col- 
lection. Uniformity in the assessment is all it demands. When 
assessed the tax may be collected in the manner the law shall pro- 
vide, and.this may be varied to suit the necessities of each case. 

Since the decree was rendered in the circuit court, the Supreme 
Court of Illinois has passed upon this same question and declared 
the law of 1867 to be constitutional. We might have contented 
ourselves by acknowledging the authority of this decision, but we 
are willing not only to acknowledge its authority, but to admit its 
correctness. 

We have not felt called upon to consider whether the general as- 
sembly could, under the provisions of the act of congress, provide 
for the taxation of shareholders at any other place within the state 


than that in which the bank is located. It is sufficient for the pur- | 


poses of this case that it might tax them there. 
Other questions have been discussed in the argument, and among 
them one which relates to the power of the bank to interfere in 


behalf of its stockholders in the manner which has been done. | 


We have not deemed it necessary to pass upon any of these ques- 
tions, as those already decided are conclusive of the case. 


The decree of the circuit court is reversed and the cause re- | 


manded, with instructions to proceed in conformity with this 
opinion. 
DECREE REVERSED. 
Removal of Causes from State to Federal Court 
—Act of July 27, 1866—Citizenship —Amount — 
Removal by Part of the Defendants. 


JOHN McGINNITY v. FRANCIS A. WHITE e¢ ai. 


United States Circuit Court, District of Nebraska, May Term, 
1874. 


Before DILLON and Dunpy, Judges. 


1. Removal of Causes—Citizenship.—Under the act of July 27, 1866 (14 Stats. | plication for the removal may be made, down to the trial or final 
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at Large, 3c6), as to the removal of suits from a state court into thefederal court, it 
is sufficient, it seems, as respects citizenship, that the defendant applying for the removal 
is, at the time of filing his petition therefor, a citizen of another state, and the plaintiff 
a citizen of the state in which the suit is brought. 

3. Amount in Dispute.—It is sufficient in such case that the matter in 
dispute exceeds $500 besides costs at the time when the right to the removal accrues 
aad is applied for. 





3. One of Several Defendants sued as co-furtners may, if the other requisites 
exist, have the cause removed to the federal court so far as concerns himself, 


On motion by the plaintiff te remand the cause to the state 
court because it was improperly removed to this court. The re- 
moval was ordered by the state court upon the petition of Francis 

| A. White, one of the defendants. 

The record shows that the plaintiff commenced his suit in the 
state court, February 28, 1870, demanding, in his petition, of the 
defendants, five in number, as co-partners, $1,000 for work and la- 
bor. A summons claiming that amount was served. The defend- 
ants separately demurred for misjoinder of causes of action and 
| parties defendant. On the first day of April, 1870, the demurrers 
were sustained and leave given to the plaintiff to amend the peti- 
tion in forty days. On May 12, 1870, an amended petition was 
filed against the same persons as co-partners, and claiming of them 
the ‘‘sum of $445, with interest thereon at ten per cent. per an- 
num from January 21, 1870, * * * for work and labor before 
that date performed by the plaintiff for the said defendants, co- 
| partners in business as aforesaid."’ The original petition referred 
to certain written contracts, but the amended petition does not. 


On July 22, 1870, Francis A. White answered separately, tra- 
versiny the petition, and especially denying that he was a co-part- 
ner with the other defendants, as alleged therein. One of the 
other defendants, G. Frederick White, answered separately to the 
same effect. The cause was continued, and at the December 
term, 1870, at the instance of the two defendants last named, the 
venue was changed to another state court, and in that court the 
| cause was continued from time to time by stipulation until the 11th 

day of April, 1873, when the defendant, Francis A. White, filed his 
petition for its removal to the Circuit Court of the United States 
| for the District of Nebraska, and offering surety, &c. 


The petition was under the act of July 27, 1866,and states, ia/er 
| alia, that “‘ the petitioner, Francis A. White, is now, and since the 
1gth day of February, 1873, has been a citizen of the state of New 
Jersey ; that the plaintiff is, and was at the time of bringing the 
suit, a citizen of Nebraska; that the amount in dispute exceeds 
$500, exclusive of costs ; that all the defendants, except David Ev- 
erest, are citizens of some other state than the state of Nebraska 
| (naming the states); that there can be a final determination of the 
controversy, so far as concerns the petitioner, without the presence 
| of the other defendants as parties,” &c. The petition offers sure- 
ty, &c., and prays the removal of the suit to this court. The 
surety was accepted and an order made transferring the cause as 
prayed. 
| And now in this court the plaintiff moves to remand the same on 
| two grounds: 

1. The amount involved does not exceed $500. 

2d. One of several alleged co-partners made defendants is not 
entitled to remove the cause, where some of his co-defendants are 
citizens of the state in which the suit is brought. 


Stevenson and Hayward, tor the plaintiff. 

T. M. Marquette, for petitioner for removal. 

DILLon, Circuit Judge.—I. The petition for removal was under 
the act of July 27, 1866 (14 Stats. at Large, 306). This enactment 
copies, in many respects, section 12 of the judiciary act as to the 
removal of causes into the federal courts, but it makes two impor- 
tant changes in that section ; first, in authorizing, in certain cases, 
| the removal by part of several defendants if some are citizens of 
| the state where suit is brought, and others are aliens or citizens of 
| some other state; second, in extending the time in which the ap- 
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F ; | 
hearing. But as respects the amount in the controversy, the lan-| of the defendants, and it would have been no cause of abate- 
guage of the judiciary act is retained—‘“ the matter in dispute must | ment that all the co-partners were not before the court. 
exceed the sum of $500, exclusive of costs.” If all the other defendants had failed to answer, the defendant 


In cases like the present the amount in controversy, for the pur- | who applied for the removal could have answered, as he did for 
pose of the removal, is determined by the declaration or petition. | himself, and the issues thus raised would have stood for trial. 
In this case a demurrer to the original petition having been sus- | Why can they not be tried, as well in the federal as in the state 
tained, the plaintiff made his case by an amended petition filed | court? And when tried, is not the controversy finally determined, 
May 12th, 1870, in which he claimed to recover $445 with ten per | so far as it concerns him, as effectually as if all the defendants 
cent, interest from January 21,1870. This is the only pleading on | Were in the federal court ? 
the record which the defendants were bound to answer, and the If the plaintiff establishes that the defendant was a partner, and 
one upon which the defendant who subsequently applied to re- | that the firm were indebted to him as he alleges, he recovers of 


move the cause, took issue. At the time when this amended pe- 
tition was filed, and at the time when the petitioner for the remova] 
of the cause took issue upon it, the sum demanded, including in- 
terest, did not amount to $500. But by continuances the cause re 
mained pending in the state court until the 14th day of April, 1873 
Meanwhile, to-wit : on the 1gth day of February, 1873, the defend- 
ant, Francis A. White, who was served in Nebraska when the 
suit was originally commenced, became a citizen of New Jersey 
At the next term of the state court thereafter, he applied for the 
removal of the suit, and by this time, if interest on the sum de- 
manded in the amended petition be included, the amount was 
more than $500. 


Under these circumstances the question is, whether ‘‘ the mat- 
ter in dispute exceeded $500,” within the meaning of act of July 
27, 1866. Under the amendatory act of March 2, 1%67 (14 Stat. 
at Large, 558), Mr. Justice MILLER has determined that a party to 
a suit who while it is pending hecomes dona fide citizen of another 


state is entitled, if the other required conditions are met, to have 


the cause removed. Johnson v. Monell, 1 Woolworth, C. C. 
370. As both acts give the right to apply for the removal ‘‘at any 
time before the trial or final hearing of the cause,”’ I can see no 
difference in this respect between the act of 1866 and the act of 
1867, and the reasoning in the case cited seems to be applicable 
here, and to favor the right of removal. Pending the suit in the 
state court, the defendant has in good faith become a noa-resident 
of the state of Nebraska and a citizen of another state, and it is this 
which constitutes the substantial ground upon which the right, un- 
der the act of 1866, to the removal is hased. If, then, the right to 
removal accrues upon the party becoming dona fide a non-resident 
citizen, is it not enough that the total amount then claimed against 
him by his adversary exceeds the sum of $500? The action being 
ex-contractu, the right to interest follows upon establishing the right 
to the principal sum, and may properly be included in determin- 
ing the amount of the matter in dispute. I confess to doubts re- 
specting the soundness of the foregoing view, but have adopted 
it because it seems to be equally consistent with the language of 
the act and more consistent with the reason and purpose of it 
than the opposite conclusion, denying the right to the removal on 
the ground that the amount was insufficient, when, if judgment 
should then be rendered by the state court, it would be for asum 
greater than that which the act adopts as giving the defendant the 
right to the transfer. 

II. This result makes it necessary to consider the other objec- 
tion made by the plaintiff to the jurisdiction of this court, which 
is that the suit in its nature is not ‘‘one in which there can be a 
final determination of the controversy,” so far as concerns the party 
applying for the removal, “ without the presence of the other de- 
fendants as parties to the cause.” 

The five defendants are sued as co-fariners for work and labor, 
and the separate answer of the defendant now before us puts in 
issue two cardinal propositions in the petition: 

Ist. That he was a partner with his co-defendants, and 2d. That 





the plaintiff is entitled to recover of him the amount claimed. 
Under the legislation of congress and of the state of Nebraska, 


the defendant and takes his judgment, and meanwhile his case 
proceeds as to the other defendants in the state court. And so, if 
the plaintitf fails, the defendant has judgment in his favor in the 
federal court, leaving the plaintiff and the other defendants to 
their litigation in the state court. 

This view of the case encounters the objection that it may 
compel the plaintiff to litigate in two courts, but that objection 
obtains in every similar case which falls within the act of 1866, 
for the express purpose of that enactment is to give the non-res- 
ident defendant a right to litigate separately in the federal court, 
in cases where his rights can be finally determined, which of 
necessity, as well as by the plain letter of the statute, leaves the 
residue of the litigation in the state tribunal. 

Dunpy, J., concurs. 

MOTION DENIED. 

Nore.—“ Final determination of controversy" as to the defendants who 
apply to remove. Bixby v. Couse, 8 Blatchf. 73; Tield v. Lounsdale (tenants 
in common), 1 Deady, 288. 

“‘ Final hearing or trial."" Dart v. McKinney, 9 Blatchf. 359 ; Stevenson v. 
Williams,’Sup. Ct. U. S. 1873; Waggener v. Cheek, 2 Dillon, 565; Akerly v. 
Vilas, 1 Abb. C. C. 284; Boggs v. Willard (where supreme court of state 
reversed and ordered bill to be dismissed—held too late to remove under act 
of 1967), 4 Ch. Legal News, 325; Johnson v, Monell (voluntary change of 
residence pending suit on right of removal), 1 Woolw. 390; Sands v. Smith, 1 
Dillon, 290. The Supreme Judicial Court of Massachusetts hold that under the 
act of March 2, 1867, it is too late t6 remove after a trial has been entered on, 
although the jury disagree. Galpin v. Critchlow, 13 Am. Law Reg. (N. S.) 
137; but see cases last above cited. 

Act of March 2, 1867, is constitutional (Chicago &c., R. R. Co. v. Whitton, 
13 Wall. 270), and does not repeal act of July 27, 1866. Fields v. Lamb, 1 
Deady, 430. 

And under act of 1867, all the defendants, not merely nominal, must be en- 
titled to removal. Bixby v. Couse, 8 Blatchf. 73. Im this case it is even said 
that ‘they must unite in the petition for removal, or there can be no removal 
of the suit." See Field v. Lownsdale, 1 Deady, 288; and particularly Sewing 
Machine Co. v. Sewing Machine Co., Sup. Ct. U. S., 1873. 

Under act of 1866, even as amended by act of 1867, it is net necessary to 
state “ prejudice Or local influence” in the affidavit, the ground of removal 
being citizenship. Field v. Lamb, 1 Deady, 430-432; Allen v. Ryerson, 2 
Dillon, 5o0r. 

“ Amount in controversy."" Interest may be included in determining the 
amount in controversy. Roberts v. Nelson, 8 Blatchf. 74; King v. Wilson 
(illegal taxes), 1 Dillon, 555. 

Right of removal depends upon facts as they exist when the suit was 
brought (under act of 1789, sec. 12, Roberts v. Nelson, 8 Blatchf. 74), and 
when right is complete it can not be defeated by amendment or other action 
of the state court. Kanouse v, Martin, 15 How. 198; Ladd v. Tuder, 3 
Woodb. & Minot, 325. 


, 


Negotiable Instruments — Effect of Signatures 
Fraudulently Obtained. 


ALPHEUS CHAPMAN vy. SILAS ROSE. 
New York Court of Appeals, 





Term, 1874. 


1. Negotiable Paper—Fraud—Negligence—Rights of Bona Fide Holder.— 
If a person megligently signs a negotiable instrument, relying upon the representations of 
another as to its contents, whereby he is fraudulently “induced to sign a different in- 
strument from the one he had engaged to sign, he can not resist payment of the same 


| when in the hands of a Joma fide holder for value, 


the plaintiff could have maintained an action against one or more | This was an action on a promissory note, brought by Chap- 
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man against Rose, and tried at the Circuit Court at Newburgh, 
in November, 1871, before a jury, Hon. JosepH F, BARNARD 
presiding. On the trial it appeared that on the first day of Feb- 
ruary, 1871, a person, representing himself as Alfred E. Miller, 
came to the defendant, a farmer, at his barn in the town of War- 
wick, and asked him to take an agency for the sale of a patent 
hay-fork, which defendant finally consented to do. Miller then 
requested him to sign an agreement creating and accepting the 
agency, and also a printed order for one hay-fork, which order 
was attached atthe bottom. He also requested defendant to ex- 
ecute a duplicate of the agreement and order, which he did; and 
Miller took the one and defendant kept the other. It was under- 
stood that defendant was not to pay for any forks until he had 
actually sold them. This was all that passed between them. About 
seven months afterwards the defendant was notified by the plain- 
tiff in this suit to pay a promissory note, purporting to be made by 
the defendant February 1, 1871, for $270, payableto Alfred E Mil- 
ler or bearer, seven months after date, and transferred to the plain- 
tiff before maturity. Defendant, although conceding that the sig- 
nature looked like his, denied that he ever made the note, and the 
plaintiff brought this suit on it. The charge of the trial court, 
“which is the ground assigned as error, is stated in the opinion. 
The verdict and judgment were for the defendant, and the plain- 
tiff appealed. The judgment was affirmed at General Term (44 
Howard's Practice Keports, 364), an’ the plaintiff again appealed. 
W. Vanamee and Charles H. Winfield for plaintiff; W. F. Groo, 
for defendant. 


JOHNSON, J.—The judge charged the jury that if the paper sued 
upon was never delivered as a note, the plaintiff must fail in the 
action, and that even if it was delivered and the plaintiff neglected 
to make proper enquiry as to its origin, he was not a dona fide hol- 


der and could not recover. 

The exception to the charge was general, but if both proposi- 
tions were erroneous the error can be reached and cor- 
rected, especially as the attention of the judge appears to have 
been called by request to charge to the precise grounds on which 
the charge is now claimed to be erroneous. The latter branch of 
the charge presents the question of notice to put a party on en- 
quiry as affecting his right to be regarded as a dona fide holder. 
It is now, however, the settled law that mere negligence, howev- 
er gross, is not sufficient to deprive a party of the character of a 
bona fide holder. There must be proof of bad faith. That alone 
will deprive him of that character. Welch v. Sage, 47 N. Y. 143; 
Seybel v. National Currency Bank, Cornm.of Appeals, 1873, MS.; 
Murray v. Lardner, '2 Wall. 110; Goodman v. Simonds, 20 How. 
343. This part of the charge, therefore, can not be sustained. If, 
then, the appellant can maintain the position that the other branch 
of the charge is also erroneous, he will be entitled to a reversal of 
the judgment, notwithstanding the generality of the exception. 

The evidence tended very s!rongly to show that the signature of 
the defendant to the note sued up»n was obtained from him 
through a very gross and fraudulent imposition perpetrated upon 
him by one Miller; that when he signed it he supposed he was 
signing a paper of a very different character, and not an engage- 
ment to pay money absolutely. He had just before signed an or- 
der for the delivery to himself of a hay-fork and two grappling-pul- 
leys, amounting together in price to nine dollars, for which he en- | 
gaged to pay, and this paper now in suit was presented to him asa 
duplicate of that order, and was signed as such without examina- 
tion or reading it, upon the statement of Miller, with whom he 
was dealing, that such was its charact2r. There does not appear 
to have been any physical obstacle to the defendant's reading the | 
paper before he signed it. He understood that he was signing a | 
paper by which he was about to incur an obligation of some sort, 
and he abstained from reading it. He had the power to know | 
with certainty the exact obligation he was assuming, and chose to | 
trust the integrity of the person with whom he was dealing instead | 
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a little friendly fraud, will be essential. 


| been right. 


| of any paper which he might be called upon to sign. 
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of exercising his own power to protect himself. It turns out that 
he signed a promissory note, and that it is now in the hands of a 
holder in good faith for value. The question which arises on the 
branch of the charge now under consideration is whether it is 
enough as against a dona fide holder to show that he did not know 
or suppose that he was signing a note, unless it also appears that 
he was guilty of no laches or negligence in signing the instrument. 
To that enquiry the attention ot the judge at the trial was dis- 
tinctly called, and the instruction which he gave and which was 


| excepted to did not submit, but excluded, the consideration of it 


from the jury. It is quite plain that if the law is that no such en- 
quiry is admissible, a serious blow will have fallen upon the nego- 
tiability of paper—it will be a premium offered to negligence. To 
ensure irresponsibility, only the utmost carelessness, coupled with 
Paper in abundance will 
be found afloat, the makers of which will have no idea they were 
signing notes, and will have trusted readily to the assurance of 
whoever procured it that it created no obligation. To avoid such 
evils it is necessary at least to hold firmly to the doctrine that he 
who by his carelessness or undue confidence has enabled another 
to obtain the money of an innocent person shall answer the loss. 
If it be objected that there must be a duty of care in order to 
found an allegation of negligence upon the neglect of it, it must 
be answered that every man is bound to know that he may be de- 
ceived in respect to the contents of a paper which he signs with- 
out reading. When he signs an obligation without ascertaining 
its character and extent, which he has the means to do, upon the 
representation of another, he puts confidence in that person, and 
if injury ensues to an innocent third person by reason of that 
confidence, his act is the means of the injury and he ought to an- 
swer to it. 

In Foster v. MacKinnon, L. R. 4C. P. 704, the a-tion was upon 
an endorsement of a bill of exchange, and the evidence was that 
the defendant endorsed it believing it to be a guarantee, that be- 


| ing represented to him as its nature by a person in whom he put 


confidence. 
The judge charged the jury that if the defendant signed it not 


| knowing it to be a bill, and believing it to be a guarantee, in con- 


sequence of a fraudulent representation as to its character, and if 


_ he was not guilty of any negligence or laches in signing it, he was 


not bound. The jury found for the defendant. Upon a review of 
the decision, and after a very full and able discussion of the ques- 
tions involved, the court held the direction at the trial to have 
But a new trial was granted upon the ground that 
they were not satisfied with the finding of the jury onthe question 
of fact, as I understand it, in respect to the question of negli- 
gence. 

In Whitney v. Snyder, 2 Lansing, 477, evidence had been re- 
fused that the defendant was unable to read, ard that the note 
which he had in fact signed was represented to him to be an in- 
strument of a different character and was signed by him under 
such a belief. The court held that the evidence ought to have 
been received, principally upon the grounds and authority of the 


| case last cited, approving both branches of the rule as stated in 


that case, and adding that the case then in judgment was stronger 
for the defendant on the question of negligence than was Foster 
v. MacKinnon. This was clearly so, for in Whitney v. Snyder 
it appeared that the defendant could not read, and he was, there- 
fore, compelled to put confidence in some one as to the contents 
Indeed, 
the same exception in respect to negligence is recognized as a 
necessary e’ement in the decision at General Term in this case. 
The difficulty is that at the trial the judge rejected that qualifica- 
tion of the rule, and held that if the party did not intend to make 
a promissory note he could not be held bound even in favor of 
a bona fide holder for value. The principle involved is recognized 
and in substance decided in Putnam vy, Sullivan, 3 Mass. 45. In 








that case the defendants had left with a clerk some signa- 
tures on blank pieces of paper intended to be used as notes or 
endorsements, according to specific instructions. The clerk was | 
induced by fraud to part with one of these blank signatures, and it 
was filled up as a note, leaving the signature to appear as that of 
a payee and endorsee. The action was by a holder in good faith, 
and the court giving judgment, by Parsons, C. J., said: “ The 
counsel make a distinction between the cases where the endorser, 
through fraudulent pretences, has been induced to endorse the 
note he is called upon to pay, and where he never intended to 
endorse a note of that description, but a different note and for a | 
different purpose. Perhaps there may be cases in which this dis- 
tinction ought to prevail; as if a Chinaman had a note falsely | 
and fraudulently :ead to him, and he endorsed it, supposing it to | 
be the note read to him. But we are satisfied that an endorser 
can notavail himself of this distinction, but in cases where he is 
not chargeable with any laches or neglect, or misplaced confi- | 
dence in others. Here one or two innocent parties must suffer. 
The loss has been occasioned by the misplaced confidence of the 
endorsers in a clerk too young or too inexperienced to guard 
against the act of the promissors.” Upon those grounds the en- | 
dorsers were held liable. 
. In Douglass v. Matting, 29 Iowa, 493, the judge says: ‘‘It is | 
better that the defendant and others who so carelessly affix 
their names to papers, the contents of which are unknown to 
them, should suffer from the fraud their recklessness invites, than 
that the character of commercial paper should be impaired, and 
the business of the country thus interfered with and unsettled.” 
In all these cases the real ground of decision is not that the 
party meant to make a promissory note, but that, meaning to | 
make an obligation in writing, and which was put in writing, that | 
it might of itself import both the fact and the form and the mea- 
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| isting suits.’’ Can this act be constitutionally applied to suits ex- 


isting at the time of its passage? 

In Rich v. Flanders, 39 N. H. 304, it was held by a majority of 
the court that the legislature could, by a general act, remove the 
common-law disability of parties to testify in pending as well as 
future suits. The objection to retrospective laws is declared in ar- 
ticle 23 of the bill of rights to be that they “are highly injurious, 
oppressive and unjust.” The objection is substantial, not formal, 
reasonable, not technical; and the reason of the objection, like the 
reason of all law, is entitled to consideration in its interpretation 
and consideration. The reason of the constitutional prohibition 


| of retrospective legislation is the material and substantial injury, 


oppression and injustice caused by its practical operation. Taking 
the prohibition in the reasonable and equitable sense explicitly 


' announced in the bill of rights, and applying it in that sense to 


the case of Rich v. Flanders, there is one view of the decision of 
that case which may give it the approval of some who, in other 
views, would be inclined to doubt its soundness. 

The reason of the prohibition being the iniustice of retrospec- 
tively converting right into wrong, or wrong into right, it might be 
argued that, in allowing both parties to testify in that case, there 


| was no such transmutation, but merely a grant of equal rights to 


both parties by an impartial enlargement of the bounds of com- 
petent evidence on each side of the issue, not changing the issue, 
or the right to be established, or the wrong to be redressed, or the 
form or substance of the remedy ; that giving both parties the ad- 
ditional means of showing the truth and proving and disproving 


| the right asserted or the wrong complained of, and demonstrating 


what was right and what was wrong, was neither an injury nor op- 
pression, nor injustice, ina moral or legal sense, and, therefore, 
not within the constitutional prohibition ; that allowing the parties 
to testify did not alter the character of competent evidence, but 





sure of the obligation, he trusted another to fix that form and | only increased its quantity; that the defendant had no vested 
measure without exercising that supervision which was in his | right in the exclusion of evidence and the suppression of the truth 
power, and by which perfect protection was possible. In such | on the trial of an unaltered issue, upon the determination of which 
cases the rule is, that he is bound by the act of him who has been | depended the vindication of an unaltered right by an unaltered 
trusted, in favor of a holder in good faith. remedy, or the discharge of the defendant from an unaltered 
The judgment must be reversed and a new trial granted, costs | claim on unaltered grounds in an unaltered process ; that there 
to abide the event. | could be no vested right upon which the additional testimony of 
Jounson, J., reads for reversal and new trial. All concur. | the parties would have an injurious, oppressive or unjust effect in 
JUDGMENT REVERSED. | the sense of the words as used in the bill of rights; that the ob- 

—— | jection to such an impartial increase of the bulk of competent ev- 
| idence, leaving the general character and weight of evidence un- 
| changed, stands upon two presumptions not recognized by law— 
| 1, that the parties will testify falsely ; 2, that the tribunal trying the 
| facts will be incompetent to perform its duty, orthat the more light a 
| competent tribunal has, the more unable it will be to see the truth; 
Supreme Fudicial Court of New Hampshire, August 15, 1873. that the constitutional prohibition is to be construed by the princi- 
1. Retrospective Laws— tal IS gt allowing writs to be amended | Ples of natural justice on which it professes to rest, and which it 
by striking out the names of some of the plaintiffs can not, under the New Hampshire | professes to guarantee and enforce; that-no principle of justice is 
bill of rights, be constitutionally applied te suits pending at the time of its passage. —_ yiolated by removing from both parties a disability to tell their own 


Dest. “ By Richard P. Kent, George A. Cossitt and George O. | stories ; that the act allowing parties to testify was an enabling and 
Rogers, the health officers of the town of Lancaster, who sue this | net a disabling act; that it merely enabled each party to put 
action as well for the county of Coos as for themselves,” against | himself and the other party on the stand and throw more 


Hosea Gray, for penalties under Gen. Stat. chap. 101, sec.8. The light on their unaltered controversy; that ‘t would be a 


action was brought before 1872. At the November term, 1872, the | V°TY different thing if the legislature should undertake to give ar- 
plaintiffs moved to amend the writ by striking out the names of | tificial weight to a certain class of evidence in a pending suit, as 
two of the plaintiffs, and the motion was reserved. > Po tne ap ate a hoe senna ay o 
iekse v. Purdy, 12 M. - 303, 306, where Lord ABINGER thought the 

Ray & Drew and Cromford, for the plaintifis. legislature did not intend, by an ex fost facto law, to give one 
Burns & Heywood, Fletcher & Heywood and George A. Bing: | party to asuit already commenced so great an advantage over his 
ham, for the defendant. adversary); that it would also be a very different thing if the leg- 
Doe, J.—Chapter 39 of the laws of 1872 provides : “‘ In all civil | islature should undertake, by a disabling act, to render a compe- 
proceedings, when two or more are joined as plaintiffs, the writ or | tent witness incompetent in a pending suit ; that it might be inju- 
other process may be amended by striking out the name of any | rious, oppressive and unjust, by a retrospective statute to deprive 
plaintiff before the evidence is closed or the case is submitted,” | a party to a pending suit of the means of showing the truth; that 
and “ This act shall take effect upon its passage and apply to cx- | to destroy the competency of a witness might unjustly defeat the 


Constitutional Law—Effect of Laws Permitting 
Amendments in Pending Suits. 


KENT v. GRAY. 
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party having the burcen of proof—might unjustly defeat either 
party, by depriving him of evidence of the truth on which he re- 
lied and had a right to rely; that the only escape from the con- 
clusion reach:d in Rich v. Flanders is by way of the possibility 
of the tribunal being deceived by the untruth of the testimony of 
the parties, and of injustice being done to vested rights in con- 
sequence of the inability of the tribunal to discern the truth, and 
that such a possibility is no more ground for holding the applica- 
tion of the enabling act to pending suits to be unconstitutional than 
it would be for holding every change of the tribunal inapplica- | 
ble to pending suits by reason of the possibility that the new tribu- 
nal might not ascertain the truth which, perhaps, the old tribunal 
would have ascertained. 

An argument of that kind might be made in support of the doc- 
trine of Rich v. Flanders on very narrow ground. We are not 
to be understood as saying that it is only on such a ground that 
the doctrine of that case can be supported; but it is suggested 
that if such a ground can be maintained, it would be sufficient 
for that case. 

In the present case, at the time of the passage of the act of 1872, 
there were three plaintiffs, and they, jointly constituting the party 
plaintiff, had no right of action against the defendant, they had 
no right to be vindicated against him, and he was under no lia- 
bility to them. This state of things the legisiature undertook to 
change, by allowing two of the plaintiffs to withdraw—a proceed- 
ing wich, if successfully followed, would, so far as these par- 
ties are concerned, change no cause of action into a good cause 
of action, and operate asa substantial creation of a new suit, that | 
could be maintained, in place of an old one that could not. This 
is going far beyond impartially giving both parties additional 
means of proof. We see nothing in the doctrine of Rich v. Flan- | 
ders that sustains legislation of this character; and we are of | 
opinion that the act of 1872 can not be applied to cases pending 
at the time of its passage, and that the amendment desired by the 
plaintiff can not be made. 

. MOTION DENIED. 








The New Jersey Pavement Case. 

From a carefully prepared article in a New Jersey contemporary we learn 
that the decision pronounced by the Court of Errors and Appeals in the | 
matter of the Broad street wooden pavement, in the city of Newark, is re- 
garded by the lawyers of the state as the most important case decided in 
many years. This is on account of its far-reaching effects as to the vast 
amount of public improvements accomplished in this state during the past 
decade. The court having decided that all laws fixing any arbitrary pro- 
portion of the expense of improvements upon property are unconstitutional, 
and that payment can be exacted only in proportion to the actual benefits 
received, many of the assessments at present lying against property in the 
state can be resisted, and cities, towns and counties which ventured upon 
extravagant improvements in the flush times now departed, will find their 
burdens considerably augmented. The following history of this interest- 
ing case has been prepared by a well-informed writer in the Newark Morn- | 
ing Register :— 





In the year 1868 the legislature passed a law authorizing the common | 
council of Newark to cause any street in that city to be repaved, whenever | 


a majority of the owners of the frontage on such street should apply to have 
the same done; and providing that, in case of such repaving, two-thirds 


of the costs and expenses thereof should be assessed upon such owners, 
and one-third thereof should be borne by the city treasury. 

In the summer of 1869, Mr. T. W. Lord, then a member of the com- 
mon council and the chairman of the street committee of said council, cir- 
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one-third) of the expense of repaving, which, however, it afterwards re- 
fused to do, asserting that it never agreed to pay anything at all. The cost 
of repaving was very heavy ($37,500) and some of the property-owners 
affirmed that their bills were twice as large as they were informed they 
would be when they signed the petition. Before the Nicholson pavement 
was put down, the street was paved with cobble stones, with excellent cross 
ings at convenient distances of heavy bridge stone, the cost of laying 
which cobble stone pavement had been in the year 1852 assessed upon 
and paid wholly by the property-owners aforesaid. This cobble stone 
pavement and the crossings were in as good condition as the rest of the 
pavement on Broad street, and there was no real necessity for a new one. 
The pavement no doubt needed repairing, but this the common council 
were bound to do by the provisions of the revised charter of the city, 
passed March 11, 1857, “‘ without further direct assessment on the prop- 
erty on such street.” 

About one-half of the property-owners were opposed to the laying of 
a wooden pavement of any kind, and asserted that such a pavement would 
not last for five years, as the experiment of wooden pavements had been 
fully tested and utterly exploded fifty years ago. They said they would 
be perfectly willing to bear their proportion of the expense of a substan- 
tial stone pavement, although they were of the opinion that any repaving 
would be a public improvement for the public benefit, and should be paid 
for by the public. They were strengthened in this opinion by a decision 
of the Supreme Court of Pennsylvania, about that time (1869) delivered, 
to the effect that property which has once been assessed for paving could 
not legally be assessed anew for a repaving, inasmuch as in the eye of the 
law, such property, after once being so assessed, had reaped all the benefit 
which could possibly accrue to it from the paving prucess, and that a street 
once paved became thenceforth a public charge, its support merging in that 
of the other paved streets, to be borne by all the inhabitants of the city. 

This decision, rendered by Judge SHARsSWooD, induced some of the 
property-owners, who did not petition for the repaving of Broad street, and 
also some of those who did sign the petition, under the representations 
aforesaid, to carry the matter by a writ of certiorari te the Supreme Court 
—they insisting that the act of 1868, above referred to, was unconstitu- 
tional and null and void. The wooden pavement was completed early in 
1870, a little more than four years ago; and its present dilapidated con- 


| dition fully justifies the opposition made to it by the “‘ old fogies” who be- 
| lieved that stone was better than wood. 


In the meantime, while the issue was pending in the supreme. court, one 
of the property-owners sent the case to his friend, the Hon. Emory Wash- 
burn, ex-governor of Massachusetts, one of the professors in Harvard law 
school and the author of the standard treatises on ‘‘ Real Property,”’ “* The 
Law of Easements and Servitudes, ’’&c., with the request that it might be 
“mooted,” that is, argued and decided in the law school connected with 
Harvard University. This was done. The case was thoroughly studied 
and elaborately argued on excellent and carefully-prepared printed briefs, 
and Professor Washburn gave his written opinion in favor of the property- 


| owners and against the city, and that upon general principles and not upon 


merely technical issues. 

The case was argued before Judges Depuz, VAN SYCKEL and Woop- 
HULL, of the New Jersey Supreme Court, November 10, 1870, Thomas N. 
Carter, Esq., representing the property-owners, and N. Perry, Jr., Esq., 
the city council of the city of Newark. The subject had been very care- 
fully studied by both of these gentlemen, and their arguments were ex- 
haustive. Cortlandt Parker, Esq., also made an argument in behalf of 
the city. At the June term of the court in 1871, Judge WooDHULL deliv- 
ered the opinion of the court, which was in favor of the city, Judges Dr- 
PUE and VAN SYCKEL concurring. The opinion seems to have been based 
on the decision of the supreme court in the case of The State, Sigler Pros. 
v. Fuller Collector, delivered in June, 1870 (5 Vroom, 227), which was 
plainly in conflict with the ruling of the court of errors in the well-known 
case of The Tide Water Company v. Coster, in 3 C. E. Green, 518, which 





culated a petition among the property-owners on a section of Broad street, held that an assessment for benefits must be just and equitable, and not ar- 
between Canal and Market street, on which there is a double-track horse | bitrary, and that the only just and equitable assessment is one in propor- 
railroad, and succeeded in obtaining the signatures of twenty-four out of | tion to benefits and limited to benefits, and that any other assessment is a 
forty-nine such owners to said petition, which prayed the common council | taking, fro fanfo, of private property for public uses, without compensa- 
to repave the said section of Broad street with Nicholson wooden pave- | tion. 

ment. Many of the signatures were obtained by representations that the | This was the main issue in the wooden-pavement case. There were 
company owning the horse railroad would pay a large proportion (about | other minor issues made by the property-owners, one of which was that 24 
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Was not a majority of 49, but they were all decided by the court in favor | 


of fhe city. 

The property-owners were dismayed and disheartened by this decision, 
but not’demoralized. They at once took measures to carry up the case to 
the court of errors and appeals, the court of last resort in the state of New 
Jersey. After many delays and postponements it was argued last month 
by Mr. MbCarter for the property-owners, and by Messrs. Francis and Par- 
ker for thé city, before the vice chancellor (the chancellor not sitting in 
the case, -a$ hé had at one time been retained therein by the city), the chief 
justice, thtée’supreme court justices and five lay judges. The arguments 
were very elaborate, Mr. McCarter alone occupying a whole day. On the 
6th instant thé opinion of the court was delivered by Chief Justice BEas- 
LEY, all the memtibers of the court, with the solitary exception of Judge 
DALRIMPLE, concurring. It was in favor of the property-owners. It is 
also rumored that Judge VAN Syke, of the court below, had undergone 
a “ change of heart” sirtce June, 187%, and had concluded that the prop- 
erty-owners were right after all. 

Leaving out side-issues;-the great principles established by the court uf 
errors are these: (i.) That'the legislature has no constituional power ar- 
bitrarily to assess benefits for improvements, as they assumed to do in the 
act of 1868, by imposing onthe property-owners two-thirds of the costs 


and expenses of a repaving, and that before any assessment for benefits | 


_ can be levied, some approximation at least must be made to the extent of 
such benefits by the medium of a commission, or a jury, or in some other 
way. Or, as the chief justice illustrated’it: Suppose the legislature had 
decreed that the whole cost of the wooden pavement should be borne by 
the properties on the corners of the streets, every one would exclaim 
against the law as an outrage. But it has done precisely the same thing in 
principle by decreeing that the property of these appellants is benefited to 
the extent of two-thirds of the costs of this repaving. The legislature has 
therefore exceeded its constitutional powers, and the act in question, so far 
as it assumes to fix benefits, is null and void. 

(2.) That the legislature can not impose upon the owners of property 
adjacent to a public improvement any more of the cost of such improve- 
ment than is the measure of the benefit which such property derives there- 
from, and that all the costs and expenses in excess of such benefit must be 
borne by the public at large. (3.) That the principles enunciated in the 
Tide Water case (3 C. E. Green, 518) are sound law. 





| 





Book Notice. 


THE Law or SELF-DEFENCE—-SELECT AMERICAN CASES ON THE LAW 
OF SELF-DEFENCE. By L. B. HORRIGAN and Seymour D. THomp- 
SON. 1 vol. pp. 1006. Soule, Thomas & Wentworth: St. Louis. 


This work covers the entire subject of the Defence of Person and Prop- 
erty. The subject is one which admits of separation from other branches 
of legal enquiry, and is thereforc well adapted to distinct treatment. In 
view of the great multiplication of reports, well-prepared books on special 
topics are not only convenient and desirable, but almost an absolute neces- 
sity. _ Every lawyer who has a criminal case of assault or homicide, or a 
civil case of trespass, where the subject of the right of the defence of the 
person, or of the dwelling-house or other property, is involved, instead of 
having to examine scores of books, may find in this volume the entire body 
of the law, well arranged and critically discussed. The plan of the work 
is comprehensive. The sub-divisions of the subject, as treated, are as 
follows : 

Part I. Defence of the Person. 

Part II. Defence of the Habitation. 

Part III, Defence of Property other than the Habitation. 

Part IV. Of the Burden and Quantum of Proof where Self-Defence is 
Urged in Justification of Homicide. 

In executing this plan the editors have selected not some but a// of the 
principal cases, and published them, or such parts of them as relate to 
the subject i# extenso, and then giving in the form of notes other cases, 
either in full or in an abbreviated form, by way of illustration or qualifica- 
tion. By this arrangement 174 cases have been given at length, and 300 
more referred to with sufficient fullness to advise the reader of their gen- 
eral-character. Theoretically viewed, the work would have been more ar- 
tistic if the notes had contained only brief references to the cases therein 
referted to by way of illustration ; but, practically estimated, this symmetry 


would have been gained at the expense of its real usefulness. It is to be 
remembered that works of this character are designed for the body of the 
profession, who mostly live in places where access to full libraries is not to 
be had, and therefore the more it is practicable to give them in the original 
and most authentic form, the better. This book is not a mere compilation 
of cases, but the annotations are so thorough and the editorial discussions 
so full as to make it in fact a treatise on the subject of self-defence. The 
work of the editors has been done with extraordinary care. 
even gone to the trouble of verifying and -correcting the citations of au- 
thorities as given in the authorized publication of the reports. We take 
pleasure in assuring the profession that the work is one of real and great 
merits, The editorial work has been so done as to entitle the editors to the 
thanks of their brother lawyers throughout the country. An idea of the 
thoroughness of the book may best be had by a reference to the contents of 
a portion of it. For example: 

Part I, includes the following heads : 
Demonstrations threatening Death or Great Bodily Harm. 


A.—Defence against Assaults and 
B.—Defence 
agaiust Death or Great Bodily Harm, where the exigency arises in Mutual 
} Combat. C.—Killing in Self-Defence, where the Necessity is Produced 
| by the Wrongful Act of the Slayer. 
} Danger; and herein of the Imminence of the Danger, of previous Threats 
made by the Antagonist, and also of the Character of the Antagonist for 
Violence. 
| Common Assaults. 





D.—Acting upon Appearances of 


E.—Defence against Unlawful Arrest. F.—Defence against 
G.—Resistance to the Commission of Felonies. H. 
——Defence of other Persons. I.—Self-Preservation by the Destruction of 
Innocent Persons. J.—Concerning the Degree of Caution and Prudence 
which a Person must exercise in his Defence to avoid injuring Third Per- 
K.—The Law of Self-Defence as applied to a State of Mixed 


J. F. D. 


sons. 


Correspondence. 

In transmitting the opinion in Kent v. Gray, elsewhere published, the 
excellent reporter of the Supreme Court of New Hampshire accompanied 
it with the following note to the editors, which, though not intended for 
publication, will, we are sure, interest our readers: 





OFFICE OF THE STATE REPORTER, } 

ANDOVER, N. H., April 26, 1874. 5 
Epirors CENTRAL LAW JOURNAL :—I herewith send you the opinion of 
our supreme court in Kent v. Gray. It tells its ownstory. It will probably 
appear in Vol. 54 of our Reports. I shall be unable to commence Vol. 53 
until about the first of May. I hope to send you during that month the first 
opinion, which will take from two to three hundred pages of the volume. 
The spirit of the case is this: Parish corporations (religious) came to us by 
inheritance. The parish was orthodox, but lapsed into Unitarianism. The 
pastor taught that Christ was the purest of men but was‘not divine. A ma- 
jority of the parish sustained him. The minority brought a bill in chancery 
to eject him from the church, and a majority of the court granted the decree 
prayed for. Both opinions will appear. They cover the whole power 
of the court of chancery over such corporations. - 

will interest you. 
Very truly yours, 


I am sure the opinion 


ned M. SHIRLEY. 


‘Legal News and Notes. 


—THE legislature of California has passed a law giving juries power, 
where a prisoner is convicted of murder in the first degree, of commuting 
the punishment to imprisonment for life. 


—THE subject of equalizing taxation is agitating the agricultural com- 
munities of the West. It is shown by statistics that in Illinois, while real 
estate is taxed at one-seventieth of its value, personal property is taxed 
at only one-twenty-sixth of its real value. 


—Our correspondent at Little Rock apologizes for not sending more mat- 
ter, by stating that it is almost impossible to obtain access to the records of 
the supreme court, and then only under the escort of a darky guard. We 
humbly implore Gov. Brooks to allow our correspondent to pass the 

* Strict sentinels and stations thick 
Of darkies watching round” 
without hindrance—assuring the governor that there is nothing treasonable 
in his intentions. 





They have ° 
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